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This,case arose on the petition filed by Chiyomatsu

Nakashima, on the return of Raymond C. Brown to

the writ issued in conformity with the application,

and on the facts admitted on the hearing. These

facts, briefly stated, are as follows

:

Chiyomatsu Nakashima is a subject of the Empire

of Japan, and arrived by steamer at the port of Hon-

olulu about the 12th of September, 1906. The man-

ifest required by law to be filed by the master of a

vessel with the immigration officials set forth that

he was an alien immigrant. Subsequent to his arri-

val and prior to September 19, 1906, on being ques-



tioned by an immigration inspector, he verified all

things set forth in this manifest save and except as

to his former residence in the United States of

America. The manifest on this subject showed that

when asked if he had ever been in the United States

of America, he replied
'

'No '

'
; while, when questioned

by the immigration officials at Honolulu, he said

"Yes", he had been at San Jose, in California, in

the years 1903 and 1904.

Subsequent to his arrival and prior to the meeting

of the Board of Special Inquiry hereinafter referred

to, he was examined by a duly qualified, appointed

and acting ph^^sician connected with the United

States Marine Hospital Service at Honolulu. As

a result of this examination, the physician cer-

tified that he was suffering from a dangerous

contagious disease, affecting his ability to sup-

port himself. This certificate was delivered, as

by law required, to the immigration officials

at Honolulu. On September 19, 1906, a Board

of Special Inquiry, duly and regularly appointed

under the laws of the United States of America, con-

vened, and, on account of the certificate of the physi-

cian before referred to, rejected the application for

admission and ordered his deportation. Thereupon

Chi3"omatsu Nakashima appealed from the decision

of the Board of Special Inquiry to the Secretary of

Commerce and Labor at Washington. Tliat official

som,etime later determined that no appeal was per-

missible and dismissed the appeal.



At all times the alien claimed to have been for-

merly resident in San Jose, California; that when
the war broke out between Japan and Russia he, in

response to a call from the proper officials, went to

participate in the war. At the time he went he left

a wife and child or children in San Jose, and he left

with the intention of returning to the United States

;

that he had a brother and sister resident in Hono-

lulu, and on his return from Japan to his family in

San Jose, he intended stopping at Honolulu for a

few months to visit them. Subsequent to September

19, 1906, the Board of Special Inquiry convened, and

give him an opportunity to testify to the facts.

ARGUMENT OF THE UNITED STATES OF AMERICA.

It is claimed on behalf of the petitioner in this

case that within the meaning of the law he is not

such an alien as can be rejected because he, when

attempting to enter the country, was suffering from

a dangerous and contagious disease. That should the

fact of his fomier residence in the United States of

America, and his intention when he left the United

States to return thereto, be established, he would,

when returning to the United States, be subject to

no greater restrictions than would a citizen of the

United States; that on the question of whether he

was an alien resident of the United States he was

never accorded a hearing ; and that the action of the

Board of Special Inquiry, without according him



such a hearing, and the action of the Secretary of

the Department of Commerce and Labor in refusing

to entertain his appeal was unwarranted.

Before analyzing these contentions, a brief review

of the law will be instructive.

Section 2 of the Act of March 3, 1903, prohibits

the admission of certain classes of aliens. The sec-

tion opens with the following language :

'

' That the

" following class of aliens shall be excluded from
" admission into the United States." After enu-

merating a number of classes, such as idiots, insane

persons, etc., the statute says: "Persons afflicted

" with a loathsom^e or with a dangerous contagious

" disease."

Section 17 of the Act provides for an examination

of the physical and mental condition of all arriving

aliens by medical officers of the United States Ma-

rine Hospital Service, and that such officers shall

certify, for the information of inmiigration officials

and boards of special inquiry, to any and all physical

and mental defects or diseases observed by such med-

ical officers in any such alien.

Section 10 provides that the decision of a Board

of Si^ecial Inquiry, appointed as required elsew^here

in the laAv, based upon the certificate of the examin-

ing medical officer, shall be final as to the rejection

of a person afflicted with a loathsome or with a dan-

gerous contagious disease.



Sections 12, 13 and 14 of the Act provide for the

method of the examination of aliens arriving by

water at any port within the United States. It is

required that the master or commanding officer of

the vessel having aliens on board shall deliver to the

immigration officials lists or manifests made at the

time and place of embarkation of the aliens; the

manifests to state, amongst other things, whether

any given alien was ever before in the United States,

and if so, when and w^here. That such aliens shall

be listed in convenient groups, no manifest or list to

contain more than thirty names. That each list or

manifest shall be verified by the signature and oath

or affirmation of the connnanding officer. That such

list or manifest shall be delivered to the immigration

officials. That upon the receipt of the manifests, it

shall be the duty of the unmigration officials to go or

send assistance to the vessel to which the manifests

refer, and there inspect all aliens, provision being

made that such inspection may be in an immigration

building.

Sections 24 and 25 provide for an examination,

first by an immigrant inspector, and next by a

Board of Special Inquiry.

From an inspection of these various sections it will

be seen that aliens arriving in the United States are

subjected to two examinations and given two hear-

ings; one by an immigration officer, and another,

when necessary, by a Board of Special Inquiry

There is likewise a third examination by a physician



connected with the Marine Hospital Service. As to

this latter examination, the decision of the medical

officer is final, and no Board of Special Inquiry has

the power to disregard his findings.

The government respectfully submits in this case

that Section 10 of the Immigration Act relative to

rejection of aliens suffering from a dangerous con-

tagious disease refers to all classes of aliens, whether

resident aliens or immigrant aliens. The power of

Congress to make such a provision has been recog-

nized so often as to make the principle now elemen-

tary. If, therefore, a reading of the section gives

no opportunity for the contention that reference is

made only to alien immigrants, then the petitioner in

this case was rightly rejected.

Certainly the evil sought to be remedied and the

danger sought to be avoided by the statute applies

with equal force to both resident and alien immi-

grants. A resident alien suffering with a dangerous

contagious disease will do as much harm in the

country as would an alien immigrant. Taking this

fact into consideration, we must attribute to Con-

gress the intention to have done all in its power to

prevent the spread of dangerous contagious diseases,

and to have gone to the limit of that power. As the

power of Congress to keep out of the country all

aliens, whether arriving here for the first time or for

the second time, must be admitted, is it unreasonable

to say that the word ''alien" as used in Section 10

means an alien of any description?



Nor will it do in answer to this contention to say

that this might exclude citizens. Congress has no

power to keep out from the United States citizens

thereof.

Section 10 makes some reference to Section 2. In

Section 2 the word "alien" is used unqualifiedly.

Perhaps a few illustrations from that section might

illustrate what Congress must have intended.

Supposing, for instance, an alien who may have

resided in the United States for twenty years, and

made it his home there, had departed on a visit to

Europe, and while there had joined a society which

believed in or advocated the overthrow by force or

violence of the government of the United States.

Could it be seriously contended that Congress in-

tended to permit him on his return to enter the

United States in the face of this belief on his part ?

Again, supposing one of the keepers of the numer-

ous brothels in Honolulu should depart for Japan

for the purpose of bringing prostitutes to Honolulu

;

when he arrives at Honolulu with his prostitutes,

shall it be said that Congress, because he had resided

here before, intended him to enter?

Again, supposing an alien resident of Honolulu

should depart for the Orient, and while there become

violently and permanently insane, shall he be, on his

return, permitted to enter?

In short, does not the entire statute carry out the

idea that all aliens of an objectionable character are

to be rejected?
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It is true that counsel has cited some cases to the

contrary. The latest one was the case In re Buchs-

haum, 141 Federal 221. In that case, however, the

alleged alien had declared his intention to become a

citizen of the United States, and while the judge de-

ciding the matter said that he laid no particular

stress on this fact, yet it perhaps had an unconscious

influence on his decision. Further, the authority is

not one which this Court should feel bound to follow,

since it was the decision of a District Judge of a

Court having a more limited jurisdiction than has

this Court. The opinion also bears the earmarks of

a lack of careful investigation into the law. Under

the Jii Toy decision, later referred to, and which had

been decided by the Supreme Court of the United

States before Judge MacPherson decided the Buclis-

haum case, the real point involved in the Buchsbauni

case was not discussed. The Judge either had not

read the Ju Toy decision, or had declined to follow it

as law. The validity of the order for deportation of

Buchsbauni, under the Ju Toy decision, was the real

question at issue, a matter not discussed at all by the

learned Judge. He decided flatly that no matter

what the immigration officials had determined, yet

the immigrant had the right to return. This is not

the law. If the immigration officials at the port of

New York had determined that the profound scholar

referred to in the decision had no right to re-enter,

and that decision had been upheld by the Secretary

of the Department of Commerce and Labor, he

would have had to return to Europe.



Another case referred to and relied on is In re

Panzara, 51 Federal 275. As to this case, no matter

what may be said about it, with reference to its

soundness, and what constitutes an alien within the

meaning of the Immigration Act, it is certain that in

other respects it is not sound, and if the learned

Judge was wrong in one respect, perhaps he may have

been wrong in the other. The Judge in deciding the

case said

:

"The question whether the petitioner is an
alien immigrant is therefore a jurisdictional
one, and upon that point is not conclusive upon
the courts."

The Supreme Court of the United States, as we

have already said, has held otherwise.

Another case relied on is In re Di Simone, 108

Federal 94-2. All we have to say about this case is

that it shows such a violent attack on the adminis-

tration of the laws of the United States of America,

enacted by Congress, and held by the Supreme Court

to have been constitutional, that its weight as author-

ity amounts to nothing. Had the learned Judge

read the decision of the Supreme Court of the

United States in the case of Ekiu v. United States,

142 U. S. 651, decided ten years prior to the time he

wrote his opinion, he might have at least toned down

his decision somewhat. It is small wonder, indeed,

that a foot-note to the reported case says: ''Reversed

on confession of error."
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Another case relied on is In re Martorelli, 63 Fed-

eral 437. The opinion is very brief. Of it we can

only say that if any inference whatever can be

drawn, it would be in favor of the contention of the

United States in this case. In the first place, the

alien had declared his intention to become a citizen

of the United States of America. Just why he was

rejected when he returned to the United States does

not appear in the opinion. This language, however,

of Judge Lacombe, is significant:

"These facts being undisputed, and no ques-

tion raised as to his being an idiot, convict, etc.,

the relator has affirmativelj^ and satisfactorily

shown that on October 10, 1894, he did not be-

long to any of the classes of aliens excluded
from admission into the United States in ac-

cordance with the acts regulating immigration."

Had he been an idiot or a convict, what would have

been Judge Lacombe 's ruling?

Another case referred to is that of In re Maiole,

67 Federal 114. In this case Circuit Judge Lacombe

held that the Immigration Acts did not cover the

case of alien residents. It might be remarked in this

case that an erroneous view was taken as to the

habeas corpus, and the finality of the decision of the

immigration officers. It might likewise be remarked

that the law under consideration differs in some re-

spects from the law in this case. In the Maiola

case it is said that from the immigration law under

consideration in that case it conclusively appeared

that it was directed against alien immigrants and not
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against alien residents. This is not true of the Act
of 1903, and perhaps, in connection with this case, it

might be well here to review the Act of 1903 on this

very proposition.

The Act itself opens up with a declaration that for

each and every passenger not a citizen of the United

States, coming from a foreign port to the United

States, shall be paid a duty of two dollars. It mat-

ters not, under Section 1, whether he be a resident

alien or an immigrant alien, the duty must be paid.

Section 2 in no place uses the word "immigrant",

the restriction is "all aliens".

Section 3 does not use the word "immigrant".

Section 4, dealing with contract labor, does not use

the word "immigrant", but does use the word "mi-

gration '

'.

Section 5 does not use the word "immigrant" but

does use the word "migration". It deals, as does

Section 4, with contract laborers.

Section 6 does not use the word "immigrant" but

deals solely with contract laborers, and this is like-

wise true of Section 7.

Section 8 uses the word "alien" and in one place

the word "immigrant"; the latter, however, as a de-

scription of the name of the United States inspector.

Section 9 places a penalty on any transportation

company bringing to the United States any alien

afflicted with a loathsome or a dangerous contagious
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disease. It does not limit the aliens afflicted by it to

immigrant aliens.

Section 10 does not limit the aliens affected by it to

immigrant aliens.

Section 11 makes no limitation on the term
'

' alien
'

'.

Section 12 is quite significant on the question,

since it clearly shows that "aliens", as used in the

Act, refers to both aliens coming to the United

States for the first time, and aliens who have been

here before. It is made the imperative duty of the

master of a vessel bringing "aliens" to the United

States, to make a record of whether such "aliens"

have ever been in the United States before. In

short, this section shows clearly that, whether the

man has ever been in the United States before or

not, he is an alien within the meaning of the Act.

Section 13 makes no distinction between resident

aliens and immigrant aliens. This is likewise true

of Sections 14, 15, 16, 17, 18, 19, 20 and 21.

Section 22 does use language indicating that the

term "aliens" used in it refers to immigrant aliens

and not to resident aliens. It deals, however, with

the subject of the duties of the Commissioner Gen-

eral of Immigration, and not with the coming into

the country of aliens themselves.

Section 23 does not use the term "alien" in any

way.
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Sections 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34 and

35 do not make any distinction between immigrant

aliens and resident aliens.

Section 36 does make a distinction, but limits the

distinction to persons of Chinese descent.

Section 37 is quite significant on the intention of

Congress. As it has been frequently decided that

the wife and children of a man take the status of the

man himself, the wife and children of a Chinese la-

borer, under the exclusion acts, are laborers; the

wife of a merchant is a merchant, and so on. And
yet, in Section 37, we find that even though an alien

may have taken up his permanent residence in this

country, if his wife and children come to join him,

and are found to be afflicted or affected with a con-

tagious disorder, they shall not be permitted to land,

unless he has filed his preliminary declaration to be-

com,e a citizen, and unless such disease was con-

tracted on board of the ship in which they came. In

short, Section 37 clearly places an immigrant alien

on the same basis as a resident alien.

Sections 38 and 39 make no distinction between

the two classes of aliens.

This review of the law as to this distinction dis-

poses of the Maiola case, since it is based on the fact

that Section 8 of the Act of 1891, under which the

inspecting officers in the Maiola case acted, used the

term "alien immigrant", while the law of 1903 uses

no such term. Is not the omission to use the term
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''alien immigrant" verj^ significant? And, indeed,

may we not reasonably claim that Congress in the

Act of 1903 intended to meet the ver}^ point raised in

the Maiola case ?

Both the Maiola case and the MartoreUi case were

decided by Judge Lacombe. The Judge 's own opin-

ion of these two decisions may be found in a later

case determined by him, that of In re Gayde, 113

Federal 588. In that case he said:

"Upon her own statement it is manifest that

petitioner is not a citizen. The question
whether or not she is an innnigrant is one no
longer open for determination by the Courts, as

it was when the cases of In re MartoreUi and
In re Maiora were decided, where it is conceded
that the person is an alien."

In so far, therefore, as decisions of the Court are

concerned, it will be seen that practically there is no

authorit}^ on the question now being discussed.

While immigration law^s in the past may have made

a distinction between resident aliens and inmiigrant

aliens, certainly the present law makes no distinc-

tion, and no authorities are before the Court on the

present law.

On this question we respectfully request that the

Court shall take the various laws relative to immi-

gration and contrast them with the one under con-

sideration. Congress in enacting the law of 1903

carefully eliminated the term "immigrant" and sub-

stituted the term '

' alien
'

'. To this effect the Circuit

Court of Appeals for the Second Circuit has, speak-
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ing through Judge Lacombe, but recently rendered

an opinion.

Taylor v. United States, 152 Fed. R. 1.

See also XXIV Op. Atty. G. 706.

The next question which arises is as to whether or

not,—admitting for the purpose of argument that

the Court may consider a petitioner's past residence

in the United States,—he was a resident alien, and

whether or not he had the right to have such question

deteiTQined.

His examination on September 20, 1906, by the

Board of Special Inquirj^ discloses a residence in

Honolulu, and in San Jose, California, and a de-

jDarture therefrom in response to a call made by his

country. He says he went with an intention to

return.

As to this it is respectfully submitted by the

United States in this case that where a resident

alien holds himself subject to the call of his country

holds himself ready to join the army of his native

country, he cannot be said to be a bona fide resident.

He may rather be said to be a visitor to the United

States. Apparently the petitioner in this case, had

war broken out between the United States and

Japan, would have been compelled to respond to the

call of his own country. Apparently when he left

Japan it was under a permission to depart, and stay

just as long as, and no longer than, his services were
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required. As well might we call a diplomatic repre-

sentative an alien.

It has been constantly ruled, and the Attorney Gen-

eral has frequently directed that it be insisted upon

in naturalization cases as the rule, that where an

alien has taken up his residence in this country and

declared his intention to become a citizen of the

country, it is an interruption in^a complete change of

residence to become a seaman in the ships of the

country allegiance to which he has renounced.

The last question arising is as to the jurisdiction

of this Court.

On this question there need be but little citation

of authority. The law makes the decision of the

immigration officers on the right of an alien to enter

the United States final. The validty of such a pro-

vision has been upheld by the Supreme Court of the

United States in two cases.

In the Yamataya case, decided in 1903, 189 U. S.

86, it was held that the provision of the immigration

law making such decision final was constitutional.

In the Jn Toy case, decided in 1905, 198 U. S. 253,

the following was laid down

:

"The constitutional guarantee of duo process

of law is not infringed by the provision of the

Act of August 18, 1894, making the decision of

the appro])rinte department on the right of a

person of Chinese descent to enter the United
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States conclusive on tlie federal courts in habeas
corpus proceedings, in the absence of any abuse
of authority, even where citizenship is the
ground on which the right of entry is claimed."

From these two decisions, the rule appears to be

clear, and the only question remaining is whether

there was any abuse of authority.

The agreed statement of facts shows an examina-

tion by an immigration official before the meeting of

the Board of Special Inquiry, into the facts sur-

rounding the prior residence of the petitioner in this

country. The manifest, prepared under the pro-

visions of law, was altered to comply with what he

had to say. With these facts before them, the Board

of Special Inquiry ordered him deported. That he

had an opportunity to be heard, and that he was

heard, is shown clearly by the alteration made in the

manifest. With the certificate of the medical officer,

and these facts before them, he was rejected. Surely

all of the requirements of law were complied with.

For the reasons above given, it is submitted that

the Writ of Habeas Corpus should be dismissed.

RoBT. W. Breckons^

United States District Attorney.

RoBT. T. Devlin,

United States Attorney,

Of Counsel.




